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®) Deadline for referral to Member States

)} Publication of Phase I decisions

(10)  Revocation of Phase I decisions

Second phase timetable

(D Requests for information and investigations

2) Suspension and extension of 90 working day time limit
3) Statement of Objections

4 Access to file

&) Right of reply to Statement of Objections

(6) Oral hearing

@) ‘Triangular’ or ‘contradictory’ meetings

®) Commitments and undertakings

)] Draft decision

(10)  Consultation with Advisory Committee

(11)  Decisions ending a Phase II investigation

(12)  Publication of Phase II decisions

(13)  Revocation of Phase II decisions

Referrals between the Commission and the Member States
Cooperation between the Commission and the Member States

(H Requirement of cooperation under the Merger Regulation
2) Requests for information and investigations
3) Advisory Committee on concentrations

4) Importance of cooperation

International Cooperation

@y General introduction

2) EU-US cooperation

3) EU cooperation with other countries
Remedies

(1 Introduction

2) Structural v. behavioural commitments

3) Timetable for commitments

4 Enforceability of commitments

JUDICIAL REVIEW OF MERGER DECISIONS

§7.33.

§7.34.
§7.35.
§7.36.

§7.37.
§7.38.
§ 7.39.

Interim relief

(D) Prima facie case
2) Urgency
3) Balance of interests

Acts subject to review

Standing of merging parties

Standing of third parties

D Direct concern

2 Individual concern

Grounds for review

The Court’s accelerated procedure

Damage claims on the basis of Article 288(2)



8. ABUSE OF A DOMINANT POSITION

INTRODUCTION

THE CONCEPT OF ‘ABUSE’

§8.1.  Exploitative abuses and exclusionary abuses
§8.2.  The object or effect of the behaviour at issue
§8.3.  The ‘special responsibility’ of dominant firms
§8.4.  The required degree of linkage between the dominated market and the market on
which the abuse occurs
§8.5.  The required degree of linkage between the dominant undertaking and the
undertaking which commits the abuse
§8.6.  Objective justification
§8.7. Commission’s Guidance on Abusive Exclusionary Conduct
ABUSIVE PRACTICES
§8.8.  Pricing practices
(1) Charging excessive prices
2) Extracting excessively low purchase prices
3) Price discrimination
4) Rebate schemes
5) Predatory pricing
(6) Margin squeezing
§8.9. Refusals to deal
(D) Introduction
2) Refusal to supply
3) Refusal to license
4) Essential facilities
&) Justifications for refusals to deal
(6) Refusal to purchase
§8.10. Discrimination
@) Discriminating between nationals or residents of different Member States
2) Other forms of discrimination
§8.11. Tying
(D The tying and tied goods are two separate products
2) The undertaking concerned is dominant in the tying product market
3) The undertaking does not give customers a choice to obtain the tying product
without the tied product
4 The tie forecloses competition
5) There is no objective justification
§8.12. Unfair terms and conditions
(D) Tetra Pak (II): abusive contractual requirements
2) SABAM: copyright management societies requiring assignment of copyright
3) Alsatel: unilateral price-setting and lease extensions
§8.13. Miscellaneous abuses
(D Single branding and exclusive purchasing obligations
2) Abusive use of public procedures and regulations
3) Restrictions on resales
4) Abusive licensing practices
&) Limiting production, markets and technical development

(6) Market-sharing agreements



9. ANTITRUST AND THE STATE

INTRODUCTION
§9.1.  Structure
§9.2.  Preliminary remarks

STATE MEASURES THAT MAY JEOPARDIZE THE ATTAINMENT OF THE
COMPETITION LAW OBJECTIVES OF THE TREATY

§9.3. Relevant Treaty provisions: Articles 10, 3(1)(g), 81 and 82

§9.4. The INNO/Van Eycke line of case law

(1) INNO

2) Van Eycke

3) “Complicity” cases: State measures that require, favour or reinforce
restrictive agreements

4) Delegation cases

(5) Sovereign immunity

(6) The duty of national competition authorities to disapply anti-competitive

State measures in breach of Article 10 read in the light of Article 81
(7 Direct effect of Article 10 read in the light of Article 81

STATE MEASURES RELATED TO PUBLIC OR ‘PRIVILEGED’ UNDERTAKINGS
§9.5. Introduction
§9.6.  Scope, application and enforcement of Article 86(1)
(D) The concept of an undertaking
2) Undertakings with special or exclusive rights (‘privileged’ undertakings)
3) Public undertakings

4 State measures

§9.7.  State measures contrary to the Treaty: background and three strands of case law
(D Grant of special or exclusive rights acceptable in principle
2) Grant of special or exclusive rights impermissible in some circumstances

3) Exemptions from the application of Article 86(1)
§9.8.  Article 86(3): the enforcement and legislative powers of the Commission
(D) Broad discretion for the Commission under Article 86(3)
2) Commission’s power to adopt decisions under Article 86(3) and the right to
appeal
3) Commission’s power to adopt directives under Article 86(3)

EXEMPTION FROM PROHIBITION IN CASES OF UNDERTAKINGS ENTRUSTED
WITH THE OPERATION OF SERVICES OF GENERAL ECONOMIC INTEREST
§9.9. Introduction
§9.10. Scope of Article 86(2)

(D Entrusted undertakings

2) Services of general economic interest
3) Revenue-producing monopolies
§9.11. Justification for the non-application of the competition rules
(D) Obstruction of the performance by an entrusted undertaking of its particular

SGEI tasks: necessity and proportionality of the State measure
2) Application of exemption under Article 86(2) must not affect development of
trade to an extent contrary to the Community interest
§9.12. Compensation for SGEI tasks, Altmark and the ‘Altmark package’

10. PROCEDURE

INTRODUCTION



§10.1. Rules of procedure generally
§10.2. Rules of procedure under Regulation 17

(1)
(2)

The notification process
Outcome of the notification process

§10.3. Drastic reform of the procedural rules: the Regulation on Procedure

(1)
)
3)
4

Abolition of the notification and exemption system

Decentralized application of Articles 81 and 82

Concurrent application of Articles 81 and 82 and national competition law
Challenges ahead

§10.4. Impact of fundamental rights on competition enforcement procedure

(1)
(2)

Fundamental rights and the law of the European Union
Fundamental rights and competition law proceedings

§10.5. Infringement proceedings: overview

INVESTIGATIONS CONDUCTED BY THE COMMISSION
§10.6. Opening of investigation

(1
()
3)

4
(5)

Complaints

Handling and assessment of complaints by the Commission

Review of the Commission’s handling process of complaints by the European
Ombudsman

Procedural rights of complainants

Other events triggering an investigation

§10.7. Requests for information

(1)
()
3)

Procedure
‘Necessary’ information
Incorrect information

§10.8. On-the-spot inspections

(1)
)
3)
4)
)
(6)
(7)
(8)
)

Subject matter of the inspection

Right of entry

Right to search

Access to electronic documents

Duty to assist

Copies of books and records

Seals

Oral explanations

Assistance from other competition authorities

§10.9. Interviews
§10.10. Sector inquiries
§10.11. Limitations on the Commission’s investigation powers

(1
)
3)
“)
)
(6)
(7

Proportionality rule

Territorial reach

Legal privilege

Right to privacy

Right to remain silent (or ‘privilege against self-incrimination’)
Use of information — purpose of the inquiry

Professional secrecy

PROCEDURE BEFORE THE COMMISSION
§10.12. Main actors in the procedure

(1
2
3)

The Commission and the parties concerned
The Hearing Officer
Complainants and interested third parties.

§10.13. Initiation of proceedings
§10.14. Statement of Objections
§10.15. Access to the file



(D) The defendants’ right of access to the file

2) Access to the file under the Transparency Regulation

§10.16. Written and oral comments on the proceedings
(D Written comments
2) Oral hearing
3) The reports of the Hearing Officer

ADOPTION OF DECISIONS BY THE COMMISSION
§10.17. Interim measures
(D Conditions
) Procedure
§10.18. Recommendations
§10.19. Advisory Committee
§10.20. Final decision
Q8 Possible relief

2) Formal requirements
3) Timing — duty to act within a reasonable time
@) Trustee

§10.21. Findings of inapplicability
§10.22. Withdrawal of a Block Exemption in individual cases
§10.23. Guidance letter

FINES AND PERIODIC PENALTY PAYMENTS

§10.24. Fines for procedural infringements

§10.25. Fines for substantive breaches of competition rules
(D General legal principles

2) Legal maximum
3) Legal criteria: gravity and duration
4 The Commission Fining Guidelines

®)] Payment
§10.26. Periodic penalty payments
§10.27. Leniency

(D) Immunity from fines

2) Reduction in fines

3) Procedure

4 Leniency and private enforcement
®)] Leniency and groups of companies
(6) Leniency and judicial review

@) Leniency and international cartels

(®) Entry into force
§10.28. Limitation periods

@) Imposition of penalties

2) Enforcement of sanctions
§10.29. Parent/Subsidiary liability
§10.30. Succession

ALTERNATIVE ENFORCEMENT PROCEDURES
§10.31. Informal settlements
§10.32. Commitments procedure

(D Scope of the commitments procedure
2) Procedural steps
3) Commitments decisions

@) Procedural rights
§10.33. Settlement procedure
(D Scope of the settlement procedure



2) Procedural steps
3) ‘Settled’ decision
4) Procedural rights under the settlement procedure

JUDICIAL REVIEW
§10.34. Jurisdiction
§10.35. Direct actions

(D) Action for annulment
2) Action for failure to act
3) Action for damages based on the non-contractual liability of the Community

§10.36. Interim measures

§10.37. Third party intervention
§10.38. Standard of review

§10.39. Preliminary rulings

§10.40. Appeals to the Court of Justice
§10.41. Costs

§10.42. Length of proceedings

11. PRIVATE ENFORCEMENT

NATIONAL COURTS
§11.1. Introduction
§11.2. Decentralization process
§11.3. Advantages and disadvantages of procedures before national courts
§11.4. Application of EC competition law by national courts
(D Powers of national courts
) Parallel or consecutive application of the EC competition rules by the
Commission and by national courts
3) Right to damages before national courts

4) Procedural aspects of enforcement of EC competition law before national
courts
§11.5. Cooperation between national courts and the Commission
(D Assistance of national courts by the Commission
2) Assistance of the Commission by national courts

§11.6. Conclusion

ARBITRATION

§11.7. Introduction

§11.8. EC competition law and arbitration: general principles
§11.9. Impact of the Regulation on Procedure on arbitration

12. SPECIAL SECTORS

TELECOMMUNICATIONS

§12.1. Introduction

§12.2. Competition issues arising in the electronic communications sector
(D Article 81

2) Application of the Merger Regulation in the electronic communications
sector

3) Article 82

4 Sector inquiries

§12.3. Regulatory framework applying to the electronic communications sector
(D The ‘old’ regulatory framework



2) The new regulatory framework

3) Further EU telecommunications reform
4) Third generation (3G) mobile communications
TRANSPORT

§12.4. Introduction
§12.5. Air transport

(1 Introduction

2) Market liberalization

3) Procedural framework for enforcement of competition law in the air transport
sector: overview

4 Competition priorities in the air transport sector

§12.6. Maritime transport

(1 Introduction

2) The implementation of Articles 81 and 82 of the EC Treaty in the maritime
sector

3) The Consortia Block Exemption
§12.7. Transport by rail, road and inland waterway

(D) Introduction

2) Regulation 1017/68

3) Liberalization in the railway sector

POSTAL SERVICES

§12.8. Introduction

§12.9. Legislative developments in the postal sector
(D) Directive 97/67/EC and amendments
2) Postal Notice

§12.10. Cases and decisions

(D Application of competition rules/the scope of the reserved area
2) Abuse of a dominant position
3) Price-fixing agreements
4) Recent developments
ELECTRICITY AND GAS

§12.11. Introduction
(D Background

2) History

3) The institutional framework common to the electricity and gas markets
§12.12. The Electricity Directive (the 2003 regime)

(D) Quantitative liberalization

) Qualitative liberalization

3) Public service objectives

@))] The Third Energy Package (expected to enter into force in 2009)
§12.13. Regulation 1228/2003 on cross-border exchanges of electricity

(D TSO compensation

2) Access charges

3) Provision of information regarding interconnection capacities
@) Congestion management
(5) New interconnectors and exemptions from TPA obligations

§12.14. Safeguarding security of electricity supply and promoting infra-structure investment
(D Roles and responsibilities of TSOs and electricity suppliers
2) Balancing supply and demand
3) Network investment
4) Interconnector construction
§12.15. The Gas Directive (the 2003 regime)



(D) Quantitative liberalization

2) Qualitative liberalization
3) Public service objectives
@) New infrastructure and exemptions from TPA obligations

®)] The Third Energy Package (expected to enter into force in 2009)
§12.16. Conditions of access to the gas transmission networks
(D Access charges
2) Capacity allocation and congestion management procedures
3) Balancing and imbalance charges
4 Secondary markets
§12.17. Safeguarding security of gas supply
(1) Defining national security of gas supply policy
2) Minimum security of gas supply standards
3) Commission monitoring and possible intervention
§12.18. Case law and decisional practice
(D Case law of the Court of Justice
2) Commission practice

THE INSURANCE SECTOR
§12.19. The applicability of the competition rules to the insurance industry
§12.20. Insurance Block Exemption

(D Joint calculations, tables and studies of risks
2) Standard policy conditions and models

3) Common coverage of certain types of risks
4) Security devices

®)) Review

§12.21. Insurance intermediaries
§12.22. Business insurance

BANKING
§12.23. Introduction
(1) Application of competition law to banking services

2) Merger Control
3) Effect on trade between Member States

@) The sector inquiry, the Green Paper on Retail Financial Services and the
Single Market Review
§12.24. Application of Article 81 to price agreements
(D Price agreements concerning services provided by banks to their customers
2) Price agreements concerning services provided between banks

§12.25. Application of Article 81 to non-price agreements
§12.26. Article 82

COMPETITION POLICY AND SPORTS
§12.27. Introduction
§12.28. Specific characteristics of sport and their implications for competition law
§12.29. Organization of sport

(D) Principle of territoriality

2) Monopoly of the federations

3) Rules relating to the ownership of sporting clubs
§12.30. Broadcasting rights

(1) Particularities of sport broadcasting

2) Relevant market

3) Exclusivity

4 Joint selling and purchasing

(5) Organizational rules in the area of broadcasting



§12.31. Other sources of revenues for associations and clubs

(D Ticketing

2) Sponsorship agreements and exclusivity granted to providers of equipment
§12.32. Rules relating to players

(D) Movement of players/transfer rights

2) Rules on players’ agents

3) Doping

SECTORS SUBJECT TO SPECIFIC TREATY RULES: NUCLEAR, AGRICULTURE
AND DEFENCE
§12.33. Outline of this section
§12.34. Nuclear energy
§12.35. Agriculture
(D Application of the competition rules to agriculture
2) Exceptions under the Regulation on Competition in Agricultural Products
3) Procedure
§12.36. Defence
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